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ABSTRACT

The chjective of this poper s o investigole  intemational
regulatony develppment and underlving  aporoaches, and
anahze trade implicotions for genetically medified  organisms
(=08 To explore potential opplication of legitimate trode
medsdres  agoinst GMOs, it owvisited ond compored  most
relevant international agreements and rules for emvironmental
and tfrade goals. Soecial attention is given to frade measures
potenfialy coplicable o ogricufuml GMOs under which the
provisions of the Coregena Prolocol on Biosofety  are
comeamtivel anakzed with the muftilcteral emnvironmental
agreements (MEAS) and the WTOD agreements.

I. Introduction

Eapid development and adoption of new technology has led
innovations in a broad spectrum  of industnies such as food,

* This paper was originally presented in the KRIBR's International
Setmitar o the Biosafety of Living Modified Orgadams ab Taejon
Eorea, May 11th, 2001, It is then modified and wpdated accordingly

** Fellow, Forea Bural Economic Institute, Seoul, Korea
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chemicals and pharnaceuticals. Agticulture 13 one of the prominent
industries where the new technology has been increasingly adopted.
Modern hotechnology has heen applied to agnculture owver the past
15 years and opened a new era of plant breeding through genetic
modification or engineering. The first generation of hiotechnology
refers to crop tratts that affect crop production by carring
hethicide-tolerant or insect-resistant genes. A szecond generation
of Wiotechnology products inwolves crops with enhanced output
charactenistics such as rice with higher witamin A content.

Az of 2001, the global area of transgenic crops is
estimated at 526 million hectares, which is egquivalent to almost
twice the area of the United Kingdom (James 20017 Transgenic
crops are equivalent to genetically modified or engineered crops
in this paper. Likewise, genetically modified organisms (GMOsz)
and living modified organisms (LM Osz) are used interchangeahly.l
Four major transgenic crops are soybeans, corn, cotton and canola
of which transgenic sovheans account for 63 percent Leading
producers include the United States Argentina Canada and China
About 68 percent of total transgenic crop area iz attnbutable to
the Tnited States. Ower the penod of 1996 to 2001, the global
area of transgenic crops increazed by up to 19 times

In the midst of this drastic development of biotechnology,
various economic, consumer and social issues are also emerging.
Economic 1ssues incude economic henefits and costs by adopting
genetically modified (GM) crops (USDA 2001, Commission of
the Euwropean Communities 2000a; Moschini 20000 Consumer
1ssues are mainly related to food safety (FAQMWHO 2000, QECD
2000a). Social issues, the broadest concerns on GM food and
other LM Oz address environmental impacts as well as public
acceptance of LM Os (OECD 2000b).

Mounting concemns on  hiosafety  call for regulatory
responses in many countries. For example, the countries reguiring
or developing regulations for labeling foods containing G
products include Australia EU, Hungary, Indonesia Hong Kong,

! Hccepted as a more genersl definition LMOs is a term peculiar to the
Cattagetis Protocol of Biosafety
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Japan, Korea, Mexico, MNew Zealand, Norway and Switzetland
(OECD 2000b, USDA 2000). It 15 argued that such regulatory
development 15 likely to impede world trade by raising costs
(USDA 2000, Ballenger, Bohman and Gehlhar 20007,

International institutional development 1z also noteworthy.
For instance, 138 member countnes adopted the Cartagena
Protocol on Biosafety (CPB) in January 2000 under the auspices
of the 1992 Convention on Biodiversity {CBED) of the United
Mations Enwvironmental Program (UNEF). This Protocol provides
rules  for transhoundary movements of LIMOs intended for
environmental release and for those destined for direct use as
food or feed or for processing (FFPs).

The ohjective of this paper iz to investigate international
regulatory development and undetlying approaches and analyze
trade i1mplications for LMOs To do so, warious international
agreements and rules for enwironmental and trade ohjectives are
wisited and compared with one another. Special attention is given
to trade measures potentially applicable to LM Oz under which the
Protocol  prowvisions are comparatively  analyzed  wiath  the
multilateral enwironmental agreements (MEAs) and the WTO
Aoreements.

. Framework of Trade Measures from an Environmen
Perspective

Trade measures are amed at preventing potential damage fom trade.
Importers may trigger preventive achons against uncettanty or
lack of sufficient information on traded products. Ranging from
complete bans to information requirements, trade measures are
legitimate only when specific conditions are met From a broad
perspective, trade measures can he grouped by five categories
depending on the situations they intend to address (Table 132

! Detailed context and objectives of agreements are referred in COECD
(19997, The UNEP wehsite also provides related information regarding
most MEAz Chitp:ferane unep. ar ).
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TABLE 1. Trade Measures by Categony
Category M easures Description International Bules
Prohihit trade Mortreal Protocol
Ban Elim natmg the pmoblm at origm Bamako Comrention
Likely corflots with tads moles Bastl Convention’
" Quantitaime restriction LITES
Restrition | Quota Jpplied to protect nanral resouress LSBT Commention
Temporary ban of trads
Moratormm Eﬁ maty  to fighenes
acn:nmp:mgmg forther esearch
Rek Process of comerting uncertatty  fo
Aszesam gt rizk
Lsessm ettt | Frr dootum ertal . e
Planming tools to  iderdify (adwerse) . i
Inpact - Comrention m ET4
S erirorm ertal effects of trade
Rewath &ﬂumg knowledze on the trded Ili{asel Eﬁ:ml
[efom atinn | ottreal Profoco
Looperation iﬂaﬁgﬂmcmmm pogans  and Biosafety Protocol

Enrironm ental

aefting the HJ:EP.‘IJL’!]JIE lemel of qualiy,

Standards emission,  product,  PPMs,  and|TBT
s peformance standands
Frir  Informed |Requiring the prior, tfommed, wroitten E?;;;Emﬁﬂml
Consert & ALL (consert from importers Eurmer[tt?irm o PI
Apgroval | dgproval fﬁiﬁ approval by fhe competent
e . . |Binzafety Protocol
Labeling Providmng ifom ation on the propedies | e "o Pl

of goods

Basel Conrertion

Mote: 1. MMontreal Protoccl on Subsances that Deplete the Ozone Lager.
2 Bamako Convertion on the Ban of the Import indo Africa and the
Cortrol of Tratshodary Movemert of Hazardoas Wastes within AfHes

3.
4.
5
f.
T
2

Bagel Convention on the Control of Tratsbounday Moverents of
Hazardois Wastes and their Digosal
Cotrvertiots o Internationa  Trade in Endangered Species of Wild
Fauna and Flora.
L1993 Corrrention for the Conservdion of Bosthern Blue-fin Tuna
Cotrventionn ot ErvArotanental Impact Assesanent in a Transhounday
C omutext.
Agreement on Techwdcal Barriers to Trade
Cotrrention on the Pror Informed Consert Proceduwres for Certan

Hazardous Chemicals and Pesticides in International Trade.

Dovtoe:

OECD (1998,
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REestrictions include bans, gquotas and morastoriums. By
imposing quantitative restrictions importing countries may attempt
to limit or tninimize the extent of potential damages cansed by
tradable products. These measures have a direct impact on trades,
causing likely conflicts wath trade rules at worst. For this reason,
the Uruguay Found trade negotiation: aimed at improving market
access and converting such guantitative restrictions such as quotas
into tariffs. This 1z called “tanfficaton” (WTO 1998

Agsessment requirements are not trade measure per fe, hut
they can indirectly affect trade. 4z the process of converting
uncettainty into nsk, risk assessment helps identify, charactenize
and estitnate potential risk. As a planning tool, environmental
impart assessment (EIA) seeks to identify adwerse enwironmental
consequences. Since both assessments are integral elements of
food safety and enwironmental polices respectively, they hawve
spillover effectzs on trade.

Information  requirements encompass  research  and
intemational cooperation. Mo direct link can he made hetween
information and trade. Enhanced knowledze on tradable products
by research 15 useful mformation upon which trade policies rest
International cooperation comprises agreeing on  commitments,
implementing  common  projects and exchanging information
Insufficiency of scientific, techmical, legal and environmental
information tend to linder trade flows.

Standard-setting  affects trade in terms of itz rules
cuidelines and characteristics of products. Dufferent standards
actoss countries may raise trade conflicts. But in most cases,
international standards such as the Codex Alimentanius  are
avallable and the country that wants to set a higher standard is
required to rely on scientific evidence without any discrimination.

Finally, approval requirements have significant implications
for trade. Prior informed consent (PIC) is a procedure to require
wtten consent from importers. It 12 an internationall y-recognized
tool against trade in potentially dangerous substances. Approval
procedures are an essential element in the marketing of food and
food additiwes. Differences in  scientific  disciplines, people’s
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preferences and attitudes and national procedures are likely to
result in dizsimilar rules and standards.

. Trade Measures for Satety in the WTO Agreeme

The WTO Agreements are designed to ensure fair and egual
competition for market access in &l traded goods and services
While restricting measures that wmpede free trade these
agreements underline the importance of safety  i1ssues.  For
example, the preamble to the Marrakesh Agreement establishing
the WTO specifies that environmental protection 1z one of its
ohjectives.3 Food safety 15 also addressed by severa agreements.

The WTO Agreements that contain explicit trade measures
for environmenta protection are the Ceneral Agreement on
Tarffs and Trade (G&ATT), the Acreement on Technical Batrriers
to Trade (TBT), and the Agreement on the Application of
Sanitary  and FPhytosamtary  (SPS)  measures.  The WTO
Aoreements are related in particular to packaging, labeling and
handling requirements for LMOs.

Other WTO Agreements are also considered to be related
to enwironmental objective. They include the Agreement on
Aoriculture (Annex 2 paragraph 12), the Agreement on Subsidies
and Countervaling Measures (Arhce 3.2 (c)), the General
Aoreement on Trade in Serwvices (GATS, Aricle IV (h)), and
the Agreement on Trade-Related Aspects of Intellectual Propetty
Rights (TRIFPS; Article 27.2). This paper wall, however, examine
only trade measures under the provisions of the GATT, TBT and
SPS Agreements.

Firstly, trade measures under the GATT had to meet the

* The WTO has the ohjective of “rasing standa ds of living enswring full
employmert and a large and sfeadily growing volume of real income
and effective demandd, avd expavding fhe production of and frade in
goods and services, while allowing for the opfimal we of the world's
rescurces i accordaace with the objecfive of susfamnable development,
seching both fo profect aid preserve fhe enviromment aid fo enharre
them and for domg so in a maver comsisfent with fheir respective
rneeds ad coveerns af differert levels of ecomomic development™
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general principles such a3 most favored nation (Article 1),
national treatment (Article III), ban on quantitative restrictions
(Article I, and not being a means of athitrary or unjustifiahle
discrimination between countries whete the same condifions
prevall or a disgmised restrichon on international trade. In
addition, the WTO Committee for Trade and Environment (CTE)
aims to focus on final products and not production and
processing methods (PPMs). Howewer, Article XX sets out the
comimon exemption of enwronmental and natural resources in
terms of which countries are allowed to take relevant measures 4
Secondly, the TBT Agreement 15 designed to ensure that
technical regulations and standards do not create unnecessary
ohstacles to international trade. Article 2.2 cleatly points out this
ohjective.® Since protection of the environment belongs to such a
legitimate ohjective countries are allowed to  apply  technical
rezulations for the enwironment under specified requirements.
Thirdly, the SP5 Agreement recogmizes the right of
Memhers to enforce zanitary and phytosanitary measures for the
protection of human, animal or plant life or health & The SPS
measures should be based on scientific principles (Article 2.2)
and are not a disguized restriction on international trade (Article

Y Article XX allows Members to take meamwes “wecessary fo profect
lanan @imal or plaat Tife or hedfh® jparagraph b) or “relafing fo fhe
corservafion of exhausiible yafrd resources IF such meanres e made
gffective in comfurxfion with resfricfiovs on domesfic prodwfion and
corsumption” (paragraph 2.

It states that “feckmicd requiafions are nof prepared, adopfed or applied
with a wview or with fhe gffect of creafing wiecessary obsfacles fo
iMernational frads For this papose fechrical regulafions shal nof be
maore frade-resfricfive flym »ecessay fo fAAll a legifimate chjective,
faldng accownt of fhe risk nowfulfillment would creafe. Suwch legifimafe
olfecfives are profection of leman healfh or safefy, aimd or planf life
or health, or fthe awirormert. In assessing such risk, relevesf demerts
of corsiderafion are, ifer alia, avalable scienfific avd fechyical
imformation, relafed processing  feclmology or  ferded enduse of
products.©

Preamhble and Atticle 2.1 states that "Members have the right fo foke
sarifary and phyfosavifary messwres necessary for fhe profection of
lnmnan, @umal o plad Iife or health provided such measures are nof
eomnsisfent with fhe provisions of fle agreement ™

]
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2.3).

Article 5 obliges Members to enforce the ZPS measures
on the basiz of an assessment of the risk to humans, animal or
plant life or health and provides details for risk assessment
procedures. However, Artide 57 provides for exceptions to the
application of scientific principles.”

Among the above three WTO Agreements, the SPS
Agreement 15 the only one which alows for imposing measures
in cases of uncertainty (OECD 20000 Thiz is hecause the lack of
specifications for the measures or a cavsal link between threat
and damage under the CGATT and the TET Agreement The
GATT and the TBT Agreement are relatively general, to justify
trade measures in such a way that it is not clear if a trade
measure can be considered as ‘mecessary. Furthermore, both
agreements allow other rules than scientific principles. In the
TET Agreement the elements of nsk assessment are not only
scientific  and  technical information but related processing
technology or intended end-use of products. The GATT 1s silent
onn what the exceptions would be hased. This sheds light on the
potential efficacy of the 3PS prowvisions i linking trade measures
to uncertainty or precautionary principles.

The WTO Environmental Database (EDB) showes
environment-related measures or provisions that WTO Members
notified to the WTO (WTO 2000h). The EDB was established in
1998 for the Zecretariat to compile and vpdate annvally all
environtent-related notifications to the WTO. The EDE can be
uzeful to derive what measures Members are actually adopting
and practicing for enwironmental protection. In 1999, WTO

7 Article 57 states that "I cases where relevant scienfific evidence is
imsyfficierd, a IMember mar  provisiondly  adopt  sevifary  and
plyfosaufay measures on fhe basis of available perfivent informafion,
prluding fthat from the relevant infernafional orgavzations & well s
Jrom seifary or plyfosavitary measures applied by ofher Members. In
such  circumsfaness, Members shall seek fo obfain fthe addifiong
iMormaion wnecessary for o more objecfive assessment of risk and
review fhe saufary or phyfosanifary measures aecovdingly wiffin a
reasonable period of fime ”
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Members submitted 2427 notificatons under the vanous WTO
Agreements. The WTO Agreements covered by the EDB are the
seven  ahove-mentioned  agreements.  The notifications  are
categorized by either directly environment-related or contaned
environmental reference.

Under the TBT Agreement, 1,162 notfications were made
in 1999 of which &4 or 12.5 percent contain environment-related
objectives (Table 2). The notifications encompass diverse
environmental  measures  pertaining to wvehicles,  engines,
genetically  modified organisms (G Os), biotechnology  and
others.

During  the period  from 1995 to mad-2001,  total
notifications associated with agricultural GMOs under both SFS
and TBT Agreements recorded &5 of which 5P% measures
accounted for ahout 57 percent (Tahle 30 It iz significant that
notificaions have shown an upward trend in recent vears In
2001, Korea made three notifications for SPS including measures
for enwironmental risks, safety evaluation and lsheling of GIMOs
The countty also notified three TBT measures in the same year
regarding labeling, safety evaluation and labeling standards for
GMOs,

TABLE 2. TET Motifications for the Environrment

Fear Environment-related (47 Tofal (B) A8 (%)

1980-90 211 2,887 T8
1995 41 3028 104
1994 53 i) 115
1947 Y 04 112
1998 9% 548 151
19949 B4 Y 125

Sowce: WD (2000c).
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TABLE 3. SP= and TET Metifications for Agricultural GWDE
Year SPh TBT Total
1985 3 1 4
1995 g 0 g
1997 | 4 3
1998 3 | ]
19949 4 12 18
2000 19 13 32

(a3 ;:E"D}ulﬂ 10 ¢ e
Total 48 3T 85

Sowce: Wolff (20017,

Thiz review of notifications signifies two points. First,
GMO-related tmeasures have progressively appeared or been
specified under the ohjective for enwronmental protection and
food safety. Second, increasing measures for environmental
protection and food safety are likely to lead formal disputes in an
internationa  forum.

So far, there have been no direct conflict between the
WTO and MEAs obligations has leading to formal disputes in
either systern. In addition, growing concerns on hiotechnology
tend to result in international rule-malking. For example, Korea
and the United States submitted negotiating proposals, askang for
proper  consideration  for GMO:  or  hiotechnology  in the
negofiations on agriculture. Proposals by Korea and the United
States are numbered by GIAGINGIW/6 and GIAGTNGI WIS
respectively, and they are downloadable from the WTO wehsite
{htip Swww. wio org).

In summary, measures or 1ssues pursuant to environmental
protection and food safety are increasingly entering into WTO
jurisprudence to the extent that it should be ready to deal with
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LMOs as exceptions to the general principles of international
trade. It 15 inter dlia important to clanfy how GATT Article XX
(g} would he applied in a dispute settlement case It 12 a matter
of how to interpret “exhaustible natural resources’ in Article XX
{g). A challenge ahead iz to defuse any ambiowmity in the
relationship hetween measures according to MEAs and the WTO
rules.

IV. Trade Measures for Safety in the MEAs

Multilateral environmental agreements (MEAs) adopt a wide array
of trade measures aiming at ensuning a variety of objectives. A&s
shown previously trade measures can swing from trade bans to
products standards, and from notification procedures to labeling
requiretnents.

The Biozafety Protocol is the most direct and explicit of
the ME&s that address LMOs trade. The Protocol sets out
procedures and rules concerning the transhoundary movement,
transit, handling and use of most LMOz The Protocol does not
include pharmaceutical LMOs. Two stnking provisions of the
Protocol are adoption of the precautionary approach and usze of
Advance Informed Agreements (ATA)

The precantionary prnciple appears in the Preamble and
the &rticle 1 (Chjective) which refer to Principle 15 of the Rio
Declaration on Environment and Development® Articles 106 and
11.8 also allow importers to deny entry of LMOs in the case of
a lack of zcientific certainty.

The purpose of A& (Articles € to 10 and 12) 15 to ensure
that importing parties have the opportumty to assess
environmental risks. It requires exporters to seek consent from

s Principle 15 of the Rio Declaration states “Tm order fo profect fhe
erwvirorment the precadionay approach shall be widely applied by
Safes according fo fhelr capabilifies. Where fhere are fhreds of serious
or frreversible damage, Tack of fll scienfific cerfaindy shall nof be wsed
& A reason  for  posiporing  costgffective measures  fo prevent
erwirosmnenital degradafion ™
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importers hefore tnaking the first intentional transhoundary
introduction of LMOs to the environment. LMOs for intentional
introduction to the enwironment refer to agricultural seeds, live
fish and micro-organisms for environmental hioremediation, which
are subject to stnngent procedures in light of the levels of risk
assessment  (aArticle 15), nsk management (Article 160 and
documentation (Article 18.2 (b)),

On the other hand, there are LM Oz wntended for contaned
or direct use as food or feed, or for processing (LIO-FFPs can
be exempted from the application of AIA procedure and then an
importer may take a decision under its domestc regulatory
frameworle (Article 113 But, the hulk shipment of LMOs
commodities must be accompanied by documentation which
clearly specifies that it “may comtaisn”™ LMO:z and 13 not intended
for intentional introduction into the environment (Article 182
(a)).

One of the most contentious 1ssues 18 to establish how the
Protocol's measures would relate to international trade rules such
as the WTO Agreements. The Preamble includes a zaving clause
that states: "Protacol shall mot be imterpreted as imphing a
charge in the rights amd obligations of a party wmder amy
exizting imternational agreements” However, it farther clanfies
that “"the abowe recital is not intended to subordinate  Hhis
Protocol o other imtermational agreememts” As vet, it is not
clear how to secure consistency between the Protocol and the
WTD Agreements.

In addition to the Protocol, many MEA&s: contan trade
measures. Table 4 shows the main trade measures in use in the
three MEAs, including the Montreal Protocol, Basel Convention
and CITES in matnix form. Tahle 4 15 comparable with Tahle |
where the three man MEAs are also referred to. But there are
differences in categonzng trade measures. Cenerally speaking
trade measures in MEAs contribute to an increase in  the
comprehensiveness of a set of policy responses to complex
problems (OECD 1999) But, trade measures appear to play a
limited role as sanctions for non-compliance by memhbers. It is
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because MEAs do not have cross-sectoral application of punitive
trade sanctions—unlike 1n the WTO.

TABLE 4. Trade Measures in Selected MEAS
Gelecume
E | Gel Parlsinon-
Trade M easure Eeporin | Hollical oo rport mport Fletume mlra£ arty arglane
Labeling Fermi or | Fermit or |ioira-Fary Farp trade
Ohjecuee g amd FIC impaort
lieense license  (expor. bao ban
bao
Aasel
Mooonoy aod CTES Basel CITES CITES
data collecion f e e
e
Promouoo of B agel
pariipat on CITES
10 regime e
Fromouoo of
% roo meolal Hagel
Bazel CITES CITES
cootrol ol Lrade CITES C ITES WP e ME
or eompliance ME
with irealy
Pumshiment ol CITES CITER
ooo-comphiaoce LY3 e
&u’:'”f’m by f;’;; G | o | CNES | g
ol C ITES e We
eoloreement ME
Geperauoo of Bagel Basel
eosironmental | CITES clarigs CITES
iolormanon ME
Pri:u:“ ol I:EI:EEIE
ira RErEI0D WE
Presenlioo of CITES
(ree-riding e
Fresenloo of
1odustral A
ME
relocalion

Mote: Basel indicates Bassl Convention and IMP means DMontreal Protocol.
Sowce: OECD (1999
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V. Reqgulatory Relationships between the Biosalety
Protocol and Other International Rules

There remain gray areas or lack of explicit procedures that
should he further clarified in the prowvizsions of the Biosafety
Protocol. In particular, some of the provisions are of great
relevance since they are likely to be linked wath other
intemational rles. An example 18 Article 18 of the Protocal,
which addresses handling, transport, packasing and identification

Mo specific international rules or standards emst governing
the handling transport, packaging and identification of LWOs for
the purpose of the Protocol. But, if zoods are defined as posing
potential danger to human or amimal health and the enwironment,
specific reguirements are stipulated. For example, the International
Plant Protection Convention (IPPC) covers inwvasive pests
injurious to plants and plant products. Since all alien plants and
plant pest species can he invasiwve, they fall into the IPPC': span
under the definition of pest and gquarantine pest? Being regarded
as goods to pose some phytosantary risk LMOCs can be within
the scope of the IPPC. The IPCC 1z alzo inclusive in a sense that
it considers any potential phytosanitary risks associated with any
LI Os, even the unport of pharmaceuticals and other objects that
may have capacity to spread pests.

Az with the Bioszafety Protocol, the IPPC aso uses risk
analysis and has a regulatory approach based upon the control of
imports so that it 18 capable of aszessing and managing potential
phytosanitary risks linked to LMOs But, unlike the case of the
Biosafety Protocol, importing countnies have the responsibility for
risk analysiz and for heanng financial costs under the [PPC. The
IFFC also has operationa  standard-szetting mechanisms  and

® Pest is defined as “any species, strain or bio-fpe of plant @ima or
pathogenic agenf Dyuriows fo planis or plavt prodcts™ and quaraniine
pest as “a pest of pokenfial ecomomic imporfawe fo fhe area
endmigered thereby ad not pef presert there, or present buf mof widely
disfributed wid beig officially confrolled ©
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procedures.

The UN Eecommendations on the Transport of Dangerous
Goods, namely the Orange Book is of relevance to the transport
of LMOz The Recommendations present a core set of provizions
that should "allow for tee uniform development of national and
imtermational  regulations  coverming  the  various  modss  of
tramspart”. The Fecommendations adopt a system that categorizes
goods by the types of nsk connected with ther transportation.
GM micro-organisms can he included under the diwisions of
"Imfpctions Substances” and “Aiscellamecus Dangerous Sibstances
and Articles”. It 1z required that itemized lists of contents be
included within the packaging and if the packaging is to hawe a
UM packaging symbol, it must meet more detaled documentation
requirements.

A number of international bodies address identification
requirements  for safety reasons  With few exceptions, the
majority of the regulations aim at ensunng food safety for
consumners. For instance, the FAOMWHO Codexr Alimentarius i
developing recommendations for the labeling of foods obtaned
through biotechnology and a set of broad general principles for
risk analvsis and specific guidance on the risk assessment of
foods derived from biotechnology. Since 1995 the OECD has
undertaken programs  for the harmomzation of regulatory
oversight in hiotechnology and examined safety of foods and
feeds derived from biotechnology., The [PPC 13 to dewelop
standards addressing plant pest risks of LMOs.

The WTO Agreements contain further riles of potential
relevance in dealing with especially handling, transport, packaging
and identification for LMOs Under the CGATT, a party may
apply trade measures to protect human, animal or plant life or
health (article XX (b)) and conserve exhaustible natural resources
(Article XX ().

Linked to Article XX (h) in the GATT, the 3SP3
Aoreement recognizes the right of a party to exercize ftrade
measures when necessary to protect human, amimal or plant or
health prowvided that the measures are consistent with the WTO's
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ceneral prnciples, that iz, non-discrimination and non-disguised
restriction. The Agreement covers all measures to protect human
and animal health from pests and dizeases, risks in food or feed
such as toxins or pesticide restdues, and animal-borne dizeases
including  rabies. The trade measures must be based upon
scientific principles. But, prowvisional precautionary restrictions can
be imposed when sufficient scentific information 1z lacking.

Covernments have two alternative ways to tmeet the
ohligations. First, since the WTO does not itself develop
technical standards by itzelf it 15 specified to base trade measures
on international  standards, gwdelines and  recommendations
dewveloped by the Office International des Epizooties (OIE), the
FAQMWHO Codex Alimentarius Cominission and the IPPC and
thus they are consistent with the WTO (Article 32010 Second, a
hicher lewel of protection can he set under a scientific
justification assessed in terms of crteria set out in Article
(Article 3.3), which 15 referred as acceptable risk lewel. & nsk
assessment 18 required where no relevant international standard
exists.

Duzcussion regarding LIOs can be relevant wathin the
53PS Agreement junsdiction in certain conditions. First, it depends
onn the characterization of LMOz if they are viewed as any risk
to human and animal health. If so, LMO: would be subject to
trade measures under the SPS  prowisions. More  directly,
precautionary principles can be tnggered when uncettainty or the
lack of sufficient scientific information on a causal link between
LMDz and human health, animal or plant life 15 widely
recognized. & prerequisite here will be to confirm the validity of
uncettainty or the degree of potential risks  Second, the
development of standard sethngs  for LMO: hy relevant
international  technical bodies will indirectly  affect potential

Y Aricle 3.2 states that "Sepitary or plyfosaifary messures which
conform fo Diferndaiional standards, guidelines or recommendafiors shall
be deemed fo be wecessary fo profect laman, avwmal or planf life or
health, and presumed fo be consisfent with the relevant provisions of
this Agreemert mid of GATT J9997
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direction of trade measures for LMOs For instance, the Codex
Alimentaniuz and the IPPC referenced by the 5P5 Agreement
have theen implemented to  set or improve LMOs-related
standards, guidelines and recommendations. When they are
established, the 3P3 Agreement will be further equipped to deal
with LMOs trade in a transparent manner.

The TBT Agreement (referred to as the Standards Code)
encompasses two broad policy considerations. First, it deals with
technical  regulations  and  standards  including packaging,
marketing and labeling requirements and procedures for testing
and certifving compliance wath these regulations and standards.
Second, the ohjectives of the TBT Agreement are to protect
national security, prevent deceptive practices, and protect human
health or safety, animal or plant lLife or health and the
environment. The scope of the TBT Agreement differs from that
of the SPS Agreement to the extent that the fortmer additionally
includes protection of the enwironment (Article HX {g) 1n the
GATT). &= a result, the TBT Acreement does not cover sanitary
and phytosanitary measures that belongz to the disciplines of the
BPE Acreement.

By in large, LMO: laheling requirements have heen
discuszsed in the context of technical standards under the TBET
Agreement rather than food safety under the 3PS Agreement I
mandatory  labheling policies were challenged under the TBET
Aoreement, the challenged party would have to demonstrate that
the labeling requirements are intended and designed for lemtimate
ohjectives and implementing costs for laheling are proportional to
the purpose of the standard However, some argue that such
mandatory labeling programs for LMO: would be unsuccessful
under the TBT Agreement (Caswell 20000,

V. Limitations and Challenges

Despite the wariety and array of regulatory rules and standards,
few deal comprehensively with LMOs. First, in general, many of
the relevant rules and standards address the requirements of
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pathogens or dangerous organisms As a consequence, it i5 not
cler how to internalize LMOs into the emstng rules and
standards. There remain gray areas vet to be clarified and likely
to cause potential disputes or conflicts.

Secondly, and more specifically, rules and standards for
LM Oz handling, transport, packaging and identification are few
in number and limited in scope. For example, few regimes are
applicable to the safe transportation of LMOs and there 15 limited
information  availlahle on itz methodological guideines. In
addition, many a rules for labeling requirements are restricted to
food products.

Thirdly, a rapid dewvelopment of hiotechnology tends to
hinder exmisting rules and standards from covering al the new
products and applications regard to the LMOs This 15 significant
since new LMOs could introduce different types of risk that are
distinzuishable from those of onginal organisms.

Finally, the objectives of emisting rules and standards are
mostly to protect animal and human health or plant life apart
from the enwironment LMO-related safety of the environment
thus resorts largely under the umbrella of MEAs. & challenge
that waits a head is to resolve potential discords between MEAS
and trade agreements.

Az for the Biosafety Protocol, much work needs to be
done in  the future. For example  detaled identification
requirements for LMO-FFPs (food, feed or processing) must be
discussed and determuned after the date of entry into force of the
Protocol (Article 182 (&) Thiz Protocol reguires specific
cuidance on documentation and specification with respect to the
LMO-FFPs. Most of all, it renders difficulty 1n sethng a
threshold level for identifying ‘may contain’ LMOs (Article 18.2)
It also specifies modalities for developing standards.

Additional 1ssues to resolve arise from consideration of the
relationship  hetween the Biosafety Protocol and the WTO
Aoreements. One 13 the issue of when and how to apply the
precautionary prnciple. Advocates of the precautionary prnnciple
argue that the principle should be considered within a structored
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approach to the analysiz of risk (Commission of the European
Commututies 2000b). Cpponents argue that the precautionary
principle 12 invoked to qustify a prohibition of LMOs (Goklany
20000, It 1z dso claimed that the precautionary approach
justifring trade measures under the ZPS Agreement and the
Biozafety Protocol 15 not identical (Phillips and Eerr 20000 The
former 12 asking why and the latter asks why mat

Another i1ssue focuses on the debates on like product’
Ultimately, under Article T (MWost Favored Nation Treatment) of
the GATT, the WTO regimes do not alow discimination on ‘like
product’ on the basis of PPMs This 1z confirmed by the beef
hormone case hetween the United States and the EU (Richardson
2000). The EU placed a ban on the import of hormone-treated
beef from the United States and then the United States brought
this case hefore the WTO., The WTO found against the EU
because the EUT had not conducted a scientific nsk assessment as
required by the ZP3 Agreement. In other words, it was not a
finding ahout food safety or science.

On the contrary, the Biozafety Protocol establishes a clear
distinction between LM Os and non-LMOs. Despite the absence of
a wisual difference hetween LMOs and non-LMOs, a country
comes to establish enabling procedures for regulating LLIOs
leaming on the Protocol (Dawkins 2000). The absence of
difference relies on PPMs, since genetic engineering is a kind of
a process. Hence, there 15 room for a potential conflict between
the WTO and the Protocol in this respect.

Finally, the Protocol has a provision to take into account
the socio-economic constderations in reaching a decision on
import (Article 26). It 15 mentioned that socio-economic factors
arize from  the impact of LMOs on the conservation and
sustanable use of biological diversity. Howewver, it remnains
indefinite about when and how to invoke relevant measures on
the hasiz of thiz prowvision. Mewertheless, it can be wiewed that
thiz condition goes beyond the relative competitiveness, ah
economic determinant of international trade and thus broadened
the scope of policy decisions.
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So far, no dispute has been filed at the WTO with respect
to the MEAs It 15 quite unlikely that a measure taken pursuant
to the ME&sz would he challenged in the WTO (QOECD 1999}
But, ambiguity remains under a provision that allows stricter
domestic measures than the mimmum measures required by the
MEAs as the cases in CITES and the Montreal Protocol

According to the Basel Convention, Parties are required to
resolve a dispute by negotiations or other peaceful ways. When
they failled to reach a resolution, it was sugegested to put the
dispute to the International Cowt of Justice (ICI) or to
arbitration. It this happened then the ICJ would settle the dispute
hased upon international rules and laws The WTO Committee on
Trade and Environment (CTE) also suggested that Parties to an
MEA should consider trying to resolve disputes ansing from the
uze of trade measures through the dispute settlement mechanisms
availahle under the MEA

The Preamble of the Biosafety Protocol claims that trade
and enwironment agreements should be mutaly-supportive with a
view to achieving sustainable development But, the success of a
mutually supportive relationship between them 15 less likely to
take into account their inherent contradictory ohjectives and
conditions. It 1z worth noting that a potential conflict may arise
between the two and they may be challenged at a dizpute
settlement mechanism. Article 27 of the Protocol envisages a
binding multilateral agreement and specifies completion of this
process within four years. Mijar {20000 suggests three possible
prospective regimes, including a transnational process regime, a
negotiated international private law regime and an international
arbitral regime. Therefore, it calls for efforts to  aclueve
regulatory harmonization with respect to LM Os in national laws
or i international regimes.
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